Ha ocnoBy unana 6. craB 1. Ypenbe o 3actynuuky Penyonuke Cpbuje npen EBpornckum
cynoM 3a Jbyacka mpasa (,,Ciyx6enu riacauk PC*, 6poj 61/06 —mpeunmtheH TEKCT)
o0jaBJbyje ce, Ha CPIICKOM M €HIJeckoM je3uky, Ojyka EBporickor cyna 3a Jbyacka
npaBa 1o npezcrasii 0poj 21811/09 — Mnuh npotus Cpbwuje, Koja riiacu:

»EBPOIICKU CY 1 3A JbYJICKA TIPABA

JIPYTO OJIEJHEILE

OJIVKA

Y BE31 CA JOIIYIOTEHOUIRY

[Ipencraske 6poj 21811/09

Munocas UJIMh npotus Cpbuje

EBporicku cyn 3a jpyacka mpasa ([Ipyro onesbeme), Ha ceaHuid Beha oxpkanoj 14.
cenrremOpa 2010. ronuHe y cacrasy:

Francgoise Tulkens, npedceonuxt,
Ireneu Cabral Barreto,

Danuté Jocieng,

Dragoljub Popovic,

Andras Sajo,

Isil Karakas,

Guido Raimondi, cyouje,

u Stanley Naismith, cexkpemap Ooemerva,

Nmajyhu y Buny mpeIMeTHY IpeACTaBKY Koja je moaHeTa 5. centemOpa 2005. rogune,

Wmajyhu y BUy onimyKy Jia ce MpeAMETHO] MPeICTaBKu Aa npenHoct npema [IpaBuiy
41. Ilocnosuuka Cypa,

Nmajyhu y Buy oityky a ce nmpuMeHu wiad 29. craB 3. KonBeHmyje u 10nymreHoct
¥ OCHOBAHOCT ITIpeIMETa pa3Marpa 3ajeiHo,



Nmajyhu y Buny 3anakama Koja je mogHena TyxeHa JIpkaBa U 3amaxama Koja je Kao
OJI'OBOP TIOZAHEO MOAHOCHIIALL TIPEICTAaBKE,
[Tocne Behama, u3puye KaKko CIEAH.

YUIHLEHULE

1. IMognocunan npexacraske, r. Munnocas Mnuh, je npxaepanun Cpouje pohen 1950.
ronune u xuBn y Kpymesny. [Ipen Cynowm ra je 3acrymnao r. P. JlumutpujeBuh, anBokat
u3 Kpymesna. Bnagy Cpbuje (y nasbem Tekcry: ,,Bnanga‘“) 3actymnao je meH 3aCTYIHUK T.
C. Hapwuh.

A. OKoJIHOCTH peaMeTa

2. YumweHule npeaMera, Kako Cy UX CTpaHKE M3HeJe, MOTy ce CyMupaTH Ha cieaechu
HAYHH.

1. V sesu ca Jlagpumenm banxom

3. Ilopnocunan npezncraske je 8. aeuemOpa 1992. rogune, ogHocHo 8. janyapa 1993.
ronune ynoxuo 14.000 u 10.033,94 nemaukux Mapaka ca opouewmeM Ha ojapeleHO Bpeme
kox ¢punmjane dapument Ganke y beorpany.

4. HaBenena Oanka je Owia jeqHa oJf MPUBATHUX OaHakKa ,,TUPaAMUIAITHOT cHcTeMa'
O6aHaka Koje cy y To Bpeme mnocrojane y CpOuju, koje cy ounu n1o6pe mo3HaTe 1mo Tome
IITO Cy HYIWIE M3y3eTHO BUCOKE KaMaTHE ctome (y Ciydajy TMOJHOCHOIA MPEICTaBKe
15% un 18% mMecedHo).

5. ITo ucreky BaXXHOCTH YroBopa 0 opodeHoj mrenmu, JladbumenT 6anka je ogowmia na
My BpaTH CpeACTBa M UCILIATH YTOBOPEHY KaMarTy.

6. Usrnena nma je 10. ampuna 2002. roauHe TOMHOCWIIAIL TPEACTaBKE IPHjaBUO
notpaxuBame ko [IpuBpennor cyna y beorpany, cyackor oprana 3amykeHor 3a TeKyhu
MOCTYIIAK JIMKBH/IAIN]€ HaBEICHE OaHKe.

7. Ilocne ¢puHaHCHjCKE TPONACTU MUpaMHUAATHOT cucteMa y CpOuju, Kao U IPeTXo/IHe
HECOJIBEHTHOCTH jeTHOT Opoja Apyrux O0aHaka, y CepHju 3aKoHa ycBojeHuX 1998. rogune
u 2002. ronuHe, apKaBa je MPUXBATUIIA [a IEBU3HY IITEABY Y THM OaHKama MPETBOPH Y
JaBHU Oyr W OApeausa BPEMEHCKH OKBHp, MOJAIUTETEe M M3HOCE KOju he ce BpahaTm
BUXOBUM OMBIIMM mTeaumama. Y Be3u ca [lapumeHTt 6aHkoM, qpaBa je MpUXBaTHIIA
na BpaTu mpeameTHe yaore no 2016. rogumHe, mpeMa TUIaHy WCIDIaTa Uy ojapeheHum
(UKCHUM TONUIIHUM H3HOCHMA. [IpenMeTHH yno3u ce yMamyjy 3a CBE U3HOCE KOje Cy
IITEAMIIE TOOMIIe TIpe TIOKPETamka MOCTYIKA JIMKBUAIH]E U 32 TOCIIETy Kamary.

8. McnocTaBuiio ce 1a je npenMeTHa 6aHka y mel)yBpeMeHy MOJHOCHOILY MTPEICTaBKe
WCIIaTUIIa U3BECHY JOCIeny kamaTy. MehyTum, HejacHO je Ja Jii je Taj M3HOC jeTHaK
MPBOOUTHO YJIOKEHUM CPEJCTBUMA.

2. YV ge3u ca Cpncko-mopasckom 6aHKoM



9. Y mepuony on 9. okrobpa 1992. rogune mo 15. mapra 1993. ronune moaHOCHIIALL
MPEACTaBKE je YJIOXKHO Ha opodeHO YyKymHO 44.800 wemaukux wmapaka u 1.800
mBajuapckux ¢ppanaka koa gpunujane Cprcko-mopaBcke 6anke y Bpmaukoj bamu.

10. U Ta je 6banka Ouia jeHa o7 MpUBAaTHUX OaHaKa ,,IMpaMUIATHOT CHCTeMa OaHaKa
Koje ¢y y To Bpeme nocrojasie y CpOuju u 6usnie qo0pe mo3HaTe Mo TOME IITO Cy HYIHIIe
M3Y3eTHO BUCOKE KamaTHe crome (y ciay4ajy mogHocuona mnpencraBke 14%, oIHOCHO
17% MecedHO Ha IIECT MECEIH).

11. ITo ucreky BaXKHOCTH YroBopa O OpoYeHO] ImTeamu, Cprcko-MopaBcka OaHKa je
0JI0MIIa Ia My BpaTH CPEJICTBA M HCILIATH YTOBOPEHY Kamary.

12. UcnocraBuno ce ga je 22. jyma 1993. rommne Hapomna Oanka JyrocmaBuje
3abpanua pag Cpricko-MopaBcke OaHKe.

13. Tlomnocunary mpencraBke je 16. cenremOpa 1994. rommne mobuo mpecymy
Onmtuackor cyna y Kpymiepiy, kojom ce OaHIM Hallake Ja My BpaTH CPEJICTBA 3aj€/IHO
ca jJocmeroM KamMaToMm. McmocTtaBwio ce Ja je oBa Tpecyda KacHHUje TIocTajia
MPaBOCHAXHA U U3BPIITHA.

14. Haponna Ganka je 5. meuemOpa 1994. rogmHe HaBOIHO 3aTpakuiia MOKPETAHE
CTEeUajHOT TOCTyNKa y Be3u ca Cpricko-MopaBckoM OankoM mpen [IpuBpeanum cymom y
Kpasbeny.

15. Heompehenor mana mocne Tora, MOJHOCWIIAIl TPEICTaBKE je MPHjaBUO CBOje
MOTPAKUBAKE KO TOT Cy/Ia.

16. IlpusBpennu cyn y KpameBy je 6. mapra 2000. romuHe 0o0yCTaBHO CTEYajHU
MOCTYIIAK, 3aKJbYYHMBIIN Jla Cy cpeiacTBa OaHke Oe3HadajHa, M HAJOXKHO J1a ce OaHKa
n30pHIle U perucrpa akKTUBHUX MPaBHUX JIKIA. YJIO3U Y CTPAHO] BAJIyTH HUCY HUKaJa
MIPETBOPEHHM Y JaBHH JIYT.

b. PesieBanTHO 10Mahe nmpaso

3axon o uzmupery obage3a no OcCHO8y OeguszHe uimeowe cpahana (objasmwen y
., Cnyoicoenom nucmy Casesne Penyonuke Jyeocnasuje — Cn. auem CPJ* — 6p. 59/98,
44/99 u 53/10)

17. UnanoBu 1, 2, 3 u 4. cy npeaBuhanu 1a ce cBa JACBU3HA IITEAHA YIOKEHA KOJI
,oBiamhenux 6anaka“ npe 18. mapra 1995. ronune npeTBapa y jaBHH JIyT.

18. Ilpema umany 10. o0aBe3a Ap)kaBe y TOM CMHUCIY C€ MOpa Yy MOTIYHOCTH
m3Muputu 110 2012. roaumHe wucruiatoM oapeheHuX H3HOcA, IUIyC KamaTe, M Ipema
ope)eHOM BPEMEHCKOM OKBHUDY.

19. Ynan 22. je mpenBubhao na ce, moyeB OJ] CTymama Ha CHary oBor 3akoHa (12.
nerem6pa 1998. rogune), ,,CBU HEPEIICHHW CYJCKH CIIOPOBH, YKJbY4YyjyhH W CyICKe
MOCTYIIKE 32 M3BpLICHE, KOjUMa je LUJb HarulaTa AeBu3a oOyxBaheHUX OBUM 3aKOHOM
o0ycTaBJbajy.*

2. 3axon o pecynucary jaenoe oyea Casesne Penybauxe Jyeocnasuje no ocHogy
Oegusne wmeome epahana (ob6jasmwen y ,,Cn. aucmy CPJ, opoj 36/02).

20. OBu 3aKOHOM je OTI03BaH Tope HaBeJeHH 3aKOH. IbuMe ce Mema BpeMEHCKU OKBHP
3a m3MHpewma mnpeaMerHor ayra (ca 2012. rogmae Ha 2016. rogmHy) U oapehyjy



U3MEHEHH HM3HOCH, IUTyC KamaTa, koju he ce ucrutahuBatu rogumme. OH je KacHuje
U3MEHEH JIBa ITyTa, ajli Cy Ce T W3MEHE OJHOCHIIC Ha CIIOpeIHa MUTama Koja HeMajy
BE€3€ Ca rope OMMCAaHUM CTAaTyCOM IITEIMIIIA.

3. 3axon o pezynucarvy jasnoe oyea Caeesne Penyonuxe Jyeocnasuje no y2oeopuma o
O0esusHum Oenozumuma epahana opoueHum Koo Jagumenm 6anxe AJl, beoepao, y
JUKBUOAYUju U NO Oe8U3HUM cpeocmeuma epahana nonodxcenum koo banke npueamme
npuspede Lpne I'ope AJl, [loozospuya (objasmwen y ,,Cn. Jlucmy CPJ*, opoj 36/02)

21. YUnan 1. HaBoaM &1a ce CBa JICBU3HA INTE/mka yilokeHa ko JlapumeHT OaHke, Kao
jenHe ox ,,oBnamheHux OaHaka“, y HOYETKY MpHU3HaBaja Kao JI€0 jaBHOT Jyra Mo OCHOBY
3akoHa omucaHor y craBoBuma 17 — 19. y ropmeM TeKcTy.

22. Ilpema ui. 2 u 4., KOju /1ajy BHIIE JIeTajba Y BE3U ca JIEBU3HOM IITEIHOM MOCEOHO
y ogHocy Ha JlabuMeHT 6aHKy, apx)aBa ce obaBesana na he go 2016. ronnHe UCIIIATUTH
yJore, mpema miaHy u 'y oapeheHnM GpUKCHUM roaMIImBbUM U3HOCHMa. Jlocnena Kkamara u
CBE WHCIUIaTe KOje€ Cy INTeAMINe A00WiIe Tpe IMOKpeTama IOCTYNKa JIMKBUJAIIN]E
OJly3UMajy c€ OJ] IPEIMETHHUX yJIora.

23. Ilpema unmany 12., mrenume 6aHKe MOTY KOPUCTHTH CBOj€ YJIOT€ MPETBOPEHE y
oOBe3nue Brnage na 6u muatuiau nopes, oaHocHO mpema wi. 11 u 13., npe HaBegeHor
poka, y ozpeheHe cBpxe Kao MmITO Cy OTKYIl Ap’KaBHE UMOBHUHE, yuelihe y IpruBaTU3AIM]!
ApxkaBHUX Npeay3eha u OaHaka, Kao U MOJI U3BECHUM YCIOBUMA H J10 ojpeheHor u3Hoca,
3a riahame Jeuema, JeKOBa U TPOILIKOBE caxpaHe.

24.V cxnany ca ui. 9 u 10., mrenumnie 6aHke MOTy IpoJiaTH HaBeleHe 00OBE3HHUIIE HA
Oep3u WM IpyruM OaHKama | MojeIMHIUMa. Ta po/iaja He TOJIeKE OTIOPE3HBADY.

25. OBaj 3akoH je Ha cHazu of 4. jyna 2002. ronune. OH je KaCHHje jeTHOM U3MEHECH,
QJIM TI0JI0’Ka] IITEUIIA HH]€ N3MEHECH THM H3MEHaMa.

INPUTYKBE

26. Ilognocunar mpeacraBke ce ocnama Ha Wwi. 6 u 13. KonBenmuje, kao 1 Ha uiaH 1.
ITpotokona 6poj 1. On ce y cymtunu, Mmehyrum, xanu Ha: (a) ctanHo oxOujame Tyxene
IpKaBe Ja My BpaTH CBY HETOBY JCBH3HY IITEABY yiloxkeHy kon ladumeHT OaHke,
3ajeTHO0 ca MPBOOMTHO YrOBOpPEHOM Kamartom; (0) mTOo My je cTamHo Omino yckpaheHo
JIEIOTBOPHO JoMahe MpaBHO CPEJCTBO Y BE3H Ca MPETXOAHOM MPUTYKO0M; U (B) IITO je
Tyxena apxkaBa CTaqHO oOf0Hjaia Ja My HCIUIATH CBY HETOBY JIEBU3HY IITECIBY
ynoxxkeHy koj Cpricko-mopaBcke OaHKe W 300T HEHM3BpIICHA MPABOCHAXKHE Mpecye
JIOHETE TIPOTUB Te OaHKE.

ITPABO

A. HaBonna moBpesa uyinana 1. Ilporokosa Opoj 1 y Besu ca mreamom
MoAHOCHONA npeacraBke ko1 Jdadpument 6anke

27. Ocnamajyhu ce Ha uman 1. Ilporokona Opoj 1, mogHOCWIIAIl TIPEICTAaBKE Ce
MIPBEHCTBEHO JKaJIMO Ha CTAIHO o0Hujame TyxkeHe ApikaBe J1a My MOMEHTAIHO MCIUIATH



CBY HETOBY JEBH3HY IUTEABY yloxkeHy koi lapumeHTt GaHke, 3ajelHO ca MPBOOUTHO
YrOBOPEHOM KaMaTOM.

28. Bnanma je HaBena na je mpuTYX0a MOJHOCHOLIA MPEICTAaBKE HEKOMIIATHOWMIIHA
ratione temporis 3aro IITO je pelleBaHTHO 3aKOHOJABCTBO O JIEBU3HO] HITEIHH YCBOjCHO
npe Hero mTo je CpOuja patudurosana Kouseniwmjy u [Iporokon 6poj 1 y3 my. Bnana je
Takohe HaBema Ja TOAHOCWIIAIl TPEACTaBKE HHUjE HCIPIIEO CBa JEJI0TBOpHA aomMaha
IpaBHA CpEJCTBa Kako ce 3axTeBa wiaHoM 35. craB 1. Konsenuuje. OH moceOHO Huje
MMOKPEHYO TMapHUYHMU TocTymak mpotuB [ladbuMeHT OaHKe Mpe ycBajama peIeBaHTHOT
3aKOHa.

AnTepHaTUBHO, OHA je TBpAWJIA Ja je TPHUTYX)O0a OYHUIJIETHO HEOCHOBaHA. IbeHa
MIPBEHCTBEHA TBPHHA je J1a je JpkaBa Ouiia CyodyeHa ca BEJTMKOM (PMHAHCHjCKOM KPHU30M
W J1a y CYIITHHU HHUje nMaja u3dopa Beh ma ycBOju 3aKOoHE 4YHjU je IWJb OMO 3aIThTa
JaBHOT MHTepeca, HIp. JIMKBUAHOCTH ApkaBe. Brana je nasbe Harmacuia a je Tako3BaHU
,JIAPAMHJIATHA CUCTeM™ OaHaka JOOpO IMO3HAT 1O TOME INTO HYIU H3Y3€THO BHCOKE
KaMaTHE CTOIle, KOjeé Cy MHOTHM IITeIuIIaMa JOHeNe BHILIE HOBLA HEro IITO Cy
npBoOUTHO yinoxuid. [Ipema Tome, Braga je cBOjuM 3aK0OHOIaBCTBOM TIpeBUIeTa (BUIAN
cr. 21 — 25. y ropmeM TEKCTy) Ja ce Joclesa Kamara M HCIiare Koje Cy IITeAuIIe
Jabument Oanke ngo0uiie TMpe TMOKpeTama IOCTYNKa JHUKBUIAIM]E Oy3UMajy O]
BUXOBUX ylora. Bmama je TBpamia na oBe 3aKOHOJABHE MeEpe HE IPelCTaBibajy
npeTepano ontepeheme 3a mogHOCHONA MpeacTaBke, Beh MMajy 3a MuJb Ja peryaumnry
I0JI07Kaj BEJTMKOT Opoja BIIACHHUKA JIEBU3HUX yJIOTa U HAYeJIO MPaBUYHOCTH.

29. IlogHocumall mpenacTaBKe ce HHUje CIOKHMO ca mnpuMmendama Biame y Be3u ca
nonymrenomhy. OH je HarjJacuo Ja ce Heropa MpeCcTaBKa OJHOCH Ha CUTYalUjy Koja
Tpaje. Y Be3w ca mpumeadoM 300T HEUCIHPIJbEHA IMPaBHUX CPEACTaBa, MOJIHOCHIIAI]
MpeJicTaBKe je Takohe TBpAMO Aa ce rnpea oBuM CymoM HUje xkaiuo 300r oa0ujama 0aHKe
Ja My HCIUIATH HETOBE YIOTe, 3ajeTHO ca JOCIMesioM KamaTtoM, Beh camo Ha campikaj
HaBE/ICHOT 3aKOHOJABCTBA, KOje HHUje MmpelBuhasio MOMEHTAIHY HCIIATy CPEACTaBa O
crpane npskase. llITaBuine, mogHOCHIIAI] TIPEICTABKE j€ OCIIOPUO OBE 3aKOHOJIABHE Mepe,
cMmarpajyhu ux (ruarpaHTHUM KpLIeHeM Hauelna MUPHOT yXUBamba UMoBHHE. OH je 0cTao
Mpu CTaBy jAa Ou Tpebano Ja MMa MpaBO Ha MOMEHTAJTHO paclojarame CBUM CBOJUM
yno3uma kon ,,Jlapument* 6anke, kako OM MOrao J1a UX MHBECTHpa U Tako nmoseha cBoje
oorarcTao.

30. ¥V Be3u ca 3akJpydlMMa HaBeJIEHUM Yy JajbeM TekcTy, Cya mpBO cMmarpa Ja Huje
HEOIXOJHO JIa pa3MaTrpa MUTama BPEMEHCKE HAUICKHOCTH WM UCIPIUbeHa AomMahnx
NIPaBHUX CPEJICTaBa O] CTPaHe MOHOCHOLIA IIPEICTABKE.

31. ¥V Be3u ca antepHatuBHMM aprymeHToM Bnazge, Cya mpBo cMarpa Ja oClopeHe
Mepe, y OHOj MepHu Yy Kojoj morahajy MmTeamy MOJHOCUOIA TPEACTaBKe, MPEACTaBIbha]y
KOHTpoJTy Kopuinhewma WMOBHHE (BHIM, y3 oaroBapajyhe msmene, Tpajkoscku npomus
buswe Jyeocnosencke Penyonuxe Makedonuje (ommyka), 6poj 53320/99, 7. mapt 2002.
rojnuue, ctp. 12).

32. YV Be3u ca MOMEHTAJIHMM BpahameM CpejcTaBa Koje je MOJHOCUIIALl MPEICTaBKe
3axteBao, Cyn je Beh pazMarpao MpakTUYHO UCTE OKOITHOCTH Yy ipeametry Momrap ["abop
npotuB CpbOuje (6poj 22762/05, ct. 43 — 51., 8. menembap 2009. rogunHe) y Besu ca
O0aHKOM ,,HenupamugaHoOr cucrema’. OH je, u3Mmelyy ocrajnor, yIBpauo Ja je ¢ 003upom
Ha TEIIKY PEaJHOCT CPIICKE NMPUBPEIE y PEICBAHTHOM TPEHYTKY M IIMPOK IPOCTOp 3a
MPOIICHY JIaT Ap>KaBaMa y BEe3M ca MUTamHMa Koja MoApa3yMeBajy eKOHOMCKY MOJUTHKY,



CIIOPHO 3aKOHOJABCTBO, KOjUM je mpeaBul)eHO mocTemeHo Bpahame yinora y muTamy,
MOCTUIJIO MPAaBUYHY PaBHOTEXKY M3Mel)y OMIITer MHTEpeca 3ajeAHHUIEe U KOHTUHYHPAHOT
3aKOHUTOI TOTPAXMBamka IOJHOCHOLA MpPEJCTaBKe Ja J00Hje CBOjy MPBOOUTHY
yireheBuHy, Ka0 1 MIMOBHHCKA MpaBa CBUX APYTUX y MUCTOj CUTYyaluju kao u oH. Cyx He
BUJIM HUjE€/IaH PasJior J1a Y OBOM CJIy4ajy YTBPIH Jpyrauuje.

33. Cyn maspe mpumehyje aa ce 3akOH KOju peryiuiie craryc mreaumia JladpuMeHt
0aHKe caMO HE3HAaTHO PAa3NIuKyje O ,,0MIUTET 3aKOHOJABCTBA O CTPAHO] BATYTH (BUAM
ct. 17 — 20.), moce6HO y Be3M ca OAy3WMameM JOCIelie KaMare W CBUX Iulahama Ha
OCHOBY yiora koje cy mrenuiie lapument 6anke Beh moxxna Harmatwie. C TUM y Be3H,
MehyTum, craB Biaje o HEOMXOAHOCTH CIIOPHE 3aKOHOJABHE MEPE YMHU C€ OIpPaBIaHUM
(Buam, y3 oaroBapajyhe msmene, Tpajkoscku npomug buswe Jyzocnosencke Penyonuxe
Maxedonuje (onyka), IATAPaH y TOPHEM TEKCTY). Jlakie, mogHocHall mpeacTaBKe je
O0uo ykibydeH y OaHKapcKy TpaHCAKLHUjy Koja, MO CBOjOj MPHPOIHU, MNOApazymMeBa
KpUTHYaH eJeMeHT pusuka. OUurieHo BHCOKE KaMaTHE CTOoIle Tpebajo je Na yKaxy
MOJTHOCHOIY TIPEACTaBKEe Ha 030MJbaH PU3MK IMPOIAJamka LEJOT CUCTeMa MUpaMUIAIHE
OaHke y HEKOM TpeHyTKy W MoryhHoct ma Hehe mohm ga Hamati HU yJore HHU
npBOOUTHO yroBopeHy kamaTy. CyJ cMaTpa J1a MOAHOCHIIAL] IIPEICTaBKe HUje MPETPIeo
»,II0JeIMHAYaH W TIpeTepaH TepeT™ (Buam James u oOpyeu npomus Yjeourenoe
Kpawescmesa, 21. bebpyap 198. romune, craB 50., cepuja A, 6poj 98 u Tpajxoscku
npomus buswe Jyeocnosencke Penybauxe Makeoonuje (onyka), MUTHPAH Yy TOPHEM
TEKCTY).

34. YV TtakBuM okonHoctHMa, Cya cmaTpa jaa cy m3abpaHa CpelcTBa OJroBapalia
MOCTU3alky JIETUTUMHOr IMJba KoMe ce Texuno. [Ipomsnasum na je oBa mpuTyxOa
OYHWTIJICTHO HEOCHOBAHA M J1a ce Mopa oAbanuTH npema wiany 35. ct. 3 u 4. Konsenuuje.

b. HaBogna moBpena wiana 13. KouBeHuuje y Be3u ca mTeIHOM MOJIHOCHOIA
npeacraBke koa Jlajpument 6anke

35. IMogHocuman mpeacTaBKe je Jajbe TBPAMO Ja wiaH 22. 3aKoHa OMHMCAHOT Y CTaBy
19. y ropmeM TeKCTy clipedaBa MOKpeTame OUIo0 KakBe MapHUIlE paay HarlaTe JeBU3HE
mrenme koa Jdapument Oanke, cynporHo wiany 13. Konsenimje.

36. Ilpema mpakcu Cyna, wian 13. ce mpuMmemyje caMO Kajaa TOjeAWHAI] uMa
,»,APTYMEHTOBaHY TBPIIY' J1a je KpTBa moBpese mpasa npema Koneenuuju. Y Be3u ca
pasMarpamuMa y TOpikheM TeKCTy npema wiany 1. [Iporokona 6poj 1, Cyn He cmaTpa na
je mopHocuiall IpeACcTaBKe MMao apryMEHTOBaHy TBPAY Y cBpxe wiaHa 13., Koju ce
mpeMa TomMe He Moke npumeHuTH (Buau Boyle u Rice npomus Vjeourwenoe Kpawescmsa,
27. ampun 1998. rogune, craB 52., cepuja A, 6poj 131). [Ipousnasu na je oBaj Aeo
MpeACTaBKE TaKOhe OYUTIIeTHO HEOCHOBAH y cMuciy wiaHa 35. ctaB 3. KonBennuje u na
ce Mopa oA0aIUTH CXOAHO wiaHy 35. cTas 4.

B. Ocrane npury:xoe

37. IlopHocunal mpeACTaBKe ce Jajbe Ao, Oclamajyhu ce Ha pa3He WwiaHOBe, 300T
HEU3BpIICHa MPaBOCHAXHE mpecyae u3 1994. roguHe MOHETE Y HETOBY KOPUCT (BUIU
craB 13. y TopmeM TEKCTy), Ka0 M Ha CTalHO ondujame TyxkeHe apxkaBe Ja My
Ha/I0KHA/IU CBY HETOBY JEBU3HY IITEbY JENOHOBaHY Ko CpIcKko-MopaBcKe OaHKe.



38. Brnaga je usHena nma cy HpUTYKOe€ MOJHOCHOIA TMPEACTaBKE HEKOMIATUOWITHE
ratione temporis ca oapenbama KoHBeHmmje, 3aT0 IITO c€ OAHOCE Ha gorahaje, HIp.
MpaBOCHAXXHA TIpecyla y MHUTalky U KAacHHUje 3aKOHOJABCTBO KOje CIpedaBa HEHO
M3BpIICHE, KOjU Cy Hactanmu npe Hero mTo je CpoOuja patuduxoBanma Konsenumjy 3.
mapta 2004. roqune. lltaBume, Bnana je naspe Harnmacuna qa Cpricko-MopaBcka OaHKa
HU]j€ ,,oBJIanheHa OaHKa™ y CBpXe peJIeBaHTHOT 3aKOHO/IaBCTBA (BUIHU CTaB 17. y ropmem
TEeKCTYy) U Ja JEeBU3HA IITENa JCTIOHOBaHA KOJ TaKBUX OaHaka, KOje HHUCY HHKaJa
JeTIOHOBajie OWMJI0 KakBa cpeicTBa kon Hapomne OaHke, HUCY HHMKala MPETBOpEHA y
jaBuu nyr. Haj3an, [Ipuspeanu cyn y KpasseBy je o0ycraBuo creuajuu nocrynak 2000.
TOZIMHE W HAJIOXKHO J1a e 0Ba OaHKa M30pHIIEe U3 PETUCTPa aKTUBHUX MTPABHUX JIHIIA.

39. IlogHocwmiial MpeacTaBKe je MOHOBO MOTBPAMO CBoje TBpAme. OH je moceOHO
TBpano na je TyxkeHa ap)kaBa HaBOAHO 3ajpikaiia ACBH3HY mITeAmy CpricKko-MOpaBCKe
O0aHKe W Ja U JaJhe MMa MPaBO Ha U3BpIIeHke npecyae u3 1994. rogune. OH je mabe
0CTao TMpHU CTaBy Ja je oBa OaHka opmamheHa na paaun y CpOouju u na je, mpema Tome,
Tyxena npxkaa Tpeballo Ja MPUMEHH CIOPHO 3aKOHOJABCTBO M MPHU3HA [IEBU3HY
MTEeAKBY MTEANIINA OBE OAaHKE 3a JaBHU JIYT.

40. C tum y Be3u, Cyn np B koHcTaryje na Cprcko-MopaBcka OaHKa HHUje MMaa
moceOHy J03BONTYy 3a pan Kojy u3naje Hapomna OGanka m na je Hapomna OGanka dak
3abpanmna pax oe Oanke 1993. romune. Jlpyro, Cym mnpumehyje na je cmopHO
3aKOHOJJABCTBO CIIPEUYaBAJI0 W3BPIICHE MpecyAe IOJHOCHOIAa NpeacTaBke on 12.
neueMOpa 1998. ronuHe W UCKIBYUMIIO JI€JCTBO MPABOCHAXHE MpPECyJie Y MUTahy MHOTO
panuje Hero mrTo je TyxkeHa npxkaBa patuduxoBana Konsenuujy (Bumu craB 19. y
ropwmeM Tekcty). Hajzan, Cyn npumehyje aa, 4ak u 1moj npeTrnocTaBKOM Jia TOJHOCHIIAL]
MpeJCTaBKe MMa HEKO IMPEOCTalio MPaBO Ha M3BPIICHE Npecylae y MHUTamy, TyxkeHa
JpKaBa HUje HHU Y JeIHOM TPEHYTKY NMPHUXBATWJIA Ja I€BU3HY IITEIHY JEMOHOBAHY KO
OBe ,,HeoBJaniheHe (UHAHCH]JCKE yCTaHOBE MPETBOPU y jaBHHM Iyr, a KOja je MHAue
npecrana na nocroju 2000. roquHe 300r cTeyaja.

41. IIpema Tome, 4aK ¥ MO MPETIIOCTABKOM J1a CY MPUTYKOE MOHOCHOIIA TTPEACTABKE
komanaruOuiane ratione temporis, Cyn cMaTpa a cy OHe, U3 TOpe HaBEACHUX Pasjiora,
HEeKOMITaTHOMIIHE ratione personae ca oapendama KoHBeHIMje y CMHCTY 3HAYCHA YiIaHa
35. craB 3. 1 1a ce MOpajy 0a0aUTH CXOJHO 4iaHy 35. cTaB 4.

W3 oBux paznora, Cyn jeHOTIacHO
IIpoznawasa npeCTaBKy HENOMYIITEHOM.

Stanley Naismith Francoise Tulkens
Cexkperap [Ipeacennuk



EUROPEAN COURT OF HUMAN RIGHTS
SECOND SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 21811/09
by Milosav ILIC
against Serbia

The European Court of Human Rights (Second Section), sitting on 14 September 2010
as a Chamber composed of:
Francgoise Tulkens, President,
Ireneu Cabral Barreto,
Danut¢ JocCiené,
Dragoljub Popovié,
Andras Sajo,
Is1] Karakas,
Guido Raimondi, judges,
and Stanley Naismith, Section Registrar,
Having regard to the above application lodged on 5 September 2005,
Having regard to the decision to grant priority to the above application under Rule 41
of the Rules of Court,
Having regard to the decision to apply Article 29 § 3 of the Convention and examine
the admissibility and merits of the case together,
Having regard to the observations submitted by the respondent Government and the
observations in reply submitted by the applicant,
Having deliberated, decides as follows:

THE FACTS

1. The applicant, Mr Milosav lIli¢, is a Serbian national who was born in 1950 and
lives in KruSevac. He was represented before the Court by Mr R. Dimitrijevi¢, a lawyer
practising in KruSevac. The Serbian Government (“the Government”) were represented
by their Agent, Mr S. Caric.

A. The circumstances of the case

2. The facts of the case, as submitted by the parties, may be summarised as follows.



1. As regards the Dafiment Bank

3. On 8 December 1992 and 8 January 1993 the applicant deposited 14,000 and
10,033.94 German Marks, respectively, for a fixed period of time with the Dafiment
Bank branch in Belgrade.

4. The said bank was one of a number of privately-owned “pyramid scheme” banks
that existed at the time in Serbia, which were well-known for offering extremely high
interest rates (in the applicant's case 15% and 18% monthly).

5. After the expiration of the applicant's fixed-period deposit contracts, the Dafiment
Bank refused to release his funds or pay him the interest stipulated.

6. On 10 April 2002 the applicant appears to have formally registered his
compensation request with the Commercial Court in Belgrade (“prijavio potrazivanje kod
Privrednog suda u Beogradu™), the judicial body in charge of the ongoing liquidation
proceedings against the bank in question.

7. Following the financial collapse of the pyramid schemes in Serbia, as well as the
prior insolvency of a number of other banks, in a series of Acts adopted in 1998 and
2002, the State accepted to convert the foreign currency deposits in these banks into a
“public debt” and then went on to set out the time-frame, modalities and the amounts to
be paid back to their former clients. As far as the Dafiment Bank was concerned, the
State undertook to release the deposits in question by 2016, according to a schedule and
in certain fixed amounts annually. The accrued interest and any payments received by the
savers prior to the institution of the liquidation proceedings were to be deducted from the
deposits in question.

8. It would appear that a certain accrued interest had in the meantime been paid to the
applicant by the bank in issue. It is not clear, however, whether this amount was equal to
the sums originally deposited.

2. As regards the Srpsko-moravska Bank

9. Between 9 October 1992 and 15 March 1993 the applicant deposited a total of
44,800 German Marks and 1,800 Swiss Francs for a fixed period of time with the Srpsko-
moravska Bank's branch in Vrnjacka Banja.

10. That bank was also one of a number of privately-owned “pyramid scheme” banks
that existed at the time in Serbia, which were well-known for offering extremely high
interest rates (in the applicant's case 14% and 17% respectively for a period of six
months).

11. Following the expiration of his fixed-term deposit contracts, the Srpsko-moravska
Bank refused to release the applicant's funds or pay him the interest stipulated.

12. It would appear that on 22 July 1993 the Central Bank (Narodna banka
Jugoslavije) banned the activities of the Srpsko-moravska Bank.

13. On 16 September 1994 the applicant obtained a judgment from the Municipal
Court (Opstinski sud) in KruSevac, ordering the bank to release his savings, together with
the accrued interest. It would appear that this judgment subsequently became final and
enforceable.

14. On 5 December 1994 the Central Bank apparently requested the institution of
insolvency proceedings in respect of the Srpsko-moravska Bank before the Commercial
Court in Kraljevo.



15. On an unspecified date thereafter, the applicant formally registered his
compensation request with that court.

16. On 6 March 2000 the Commercial Court in Kraljevo terminated the insolvency
proceedings, concluding that the bank'’s assets were minute, and ordered that the bank be
removed from the register of active legal entities. The foreign currency deposits in the
Srpsko-moravska Bank were never converted into a public debt.

B. Relevant domestic law

1. Act on the Settlement of Obligations Arising from the Citizens' Foreign Currency
Savings (Zakon o izmirenju obaveza po osnovu devizne Stednje gradana,
published in the Official Gazette of the Federal Republic of Yugoslavia - OG FRY
- nos. 59/98, 44/99 and 53/01)

17. Articles 1, 2, 3 and 4 provided that all foreign currency savings deposited with the
“authorised banks” before 18 March 1995 were to become public debts.

18. Under Article 10 the State's responsibility in that respect was to be fully honoured
by 2012 through the payment of specified amounts, plus interest, and according to a
certain time-frame.

19. Atrticle 22 provided that, as of the date of this Act's entry into force (12 December
1998), “all pending lawsuits, including judicial enforcement proceedings, aimed at the
collection of the foreign currency covered by this Act shall be discontinued.”

2. Act on the Settlement of the Public Debt of the Federal Republic of Yugoslavia
Arising from the Citizens' Foreign Currency Savings (Zakon o regulisanju javnog
duga Savezne Republike Jugoslavije po osnovu devizne Stednje gradana;
published in OG FRY no. 36/02)

20. This Act repeals the Act described above. It modifies the time-frame for
honouring the debt in question (from 2012 to 2016) and specifies amended amounts, plus
interest, to be paid annually. It was subsequently amended on two occasions, but these
amendments concerned peripheral issues unrelated to the savers' above-described status.

3. Act on the Settlement of the Public Debt of the Federal Republic of Yugoslavia in
Respect of the Citizens' Foreign Currency Fixed Deposit Contracts with the
Dafiment Bank AD, Belgrade, undergoing liquidation, as well as their Foreign
Currency Deposits with the Private Enterprise Bank AD, Podgorica (Zakon o
regulisanju javnog duga Savezne Republike Jugoslavije po ugovorima o deviznim
depozitima gradana orocenim kod Dafiment banke AD, Beograd, u likvidaciji i po

deviznim sredstvima gradana polozenim kod Banke privatne privrede Crne Gore
AD, Podgorica; published in the OG FRY no. 36/02)

21. Article 1 states that all foreign currency savings deposited with the Dafiment
Bank, among other “authorised banks”, were initially recognised as part of the public
debt by the Act described at paragraphs 17-19 above.

22. Under Articles 2 and 4, which provide more details in relation to the foreign
currency savings deposited with the Dafiment Bank in particular, the State undertook to
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release the deposits by 2016, according to a schedule and in certain fixed amounts
annually. The accrued interest and any payments received by the savers prior to the
institution of the liquidation proceedings were to be deducted from the deposits in
question.

23. Pursuant to Article 12, the bank's clients may make use of their deposits converted
into Government bonds in order to pay taxes or indeed, under Articles 11 and 13, in
advance of the said time-frame, for a number of purposes such as buying State property,
taking part in the privatisation of State-owned businesses and banks, as well as, under
certain conditions and up to a specified amount, for the payment of medical treatment,
medication and funeral costs.

24. In accordance with Articles 9 and 10, the bank’s clients can sell the said bonds on
the stock exchange or to other banks and individuals. Such trading is exempt from all
taxation.

25. This Act has been in force since 4 July 2002. It was subsequently amended once,
but these amendments did not change the savers' status.

COMPLAINTS

26. The applicant relies on Articles 6 and 13 of the Convention, as well as Article 1 of
Protocol No. 1. In substance, however, he complains about: (a) the continuing refusal of
the respondent State to release all of his foreign currency savings deposited with the
Dafiment Bank, together with the interest originally stipulated; (b) being denied an
effective domestic remedy in respect of the previous complaint; and (c) the continuing
refusal of the respondent State to “pay back” all his foreign currency savings deposited
with the Srpsko-moravska Bank and the non-enforcement of the final judgment rendered
against this Bank.

THE LAW

A. Alleged violation of Article 1 of Protocol No. 1 in respect of the applicant's
savings deposited with the Dafiment Bank

27. Relying on Article 1 of Protocol No. 1, the applicant primarily complained about
the continuing refusal of the respondent State to release instantaneously all of his foreign
currency savings deposited with the Dafiment Bank, together with the interest originally
stipulated.

28. The Government submitted that the applicant's complaint was incompatible
ratione temporis since the relevant foreign currency legislation had been adopted before
the Serbian ratification of the Convention and Protocol No. 1 thereto. The Government
also maintained that the applicant had not exhausted all effective domestic remedies as
required by Article 35 § 1 of the Convention. In particular, he had failed to bring a
separate civil lawsuit against the Dafiment Bank prior to the adoption of the relevant
legislation.
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Alternatively, they contended that the complaint was manifestly ill-founded. Their
primary submission was that the State had been faced with a large-scale financial crisis
and had essentially had no choice but to adopt legislation aimed at protecting the public
interest, e.g. the liquidity of State funds. The Government further stressed that the so-
called “pyramid scheme” banks were well-known for offering extremely high interest
rates, which brought many savers more money than they had initially deposited.
Therefore, the Government had prescribed by its legislation (see paragraphs 21-25 above)
that the accrued interest and any payments received by the Dafiment savers prior to the
institution of the liquidation proceedings were to be deducted from their deposits. The
Government argued that these legislative measures do not impose an excessive burden on
the applicant, but are aimed at regulating the situation of a large number of foreign
currency deposit holders and the principle of equity between them.

29. The applicant disagreed with the Government's admissibility objections. He
stressed that his application concerned a continuing situation. As regards the objection
about the non-exhaustion of remedies, the applicant also claimed that he had not
complained before this Court about the refusal of the bank to pay him back his deposits,
together with the interest accrued, but only about the content of the said legislation,
which did not provide for the instantaneous release of his savings by the State.

Moreover, the applicant contested the legislative measures, considering them a
flagrant breach of the principle of peaceful enjoyment of property. He maintained that he
should have the right to the instantaneous disposal of all his deposits in the Dafiment
Bank so that he could invest them and thereby increase his wealth.

30. In view of its conclusion below, the Court considers that it is not necessary to
examine the issues of its temporal competence or exhaustion of domestic remedies by the
applicant.

31. As to the Government's alternative argument, the Court first finds that the
contested measures, in so far as they affect the applicant's savings, amount to a control of
the use of property (see, mutatis mutandis, Trajkovski v. the Former Yugoslav Republic of
Macedonia (dec.), no. 53320/99, 7 March 2002, p. 12).

32. As regards the instantaneous release of the funds sought by the applicant, the
Court has already considered practically identical circumstances in Molnar Gabor v.
Serbia (no. 22762/05, 88 43-51, 8 December 2009) in respect of a “non-pyramid scheme”
bank. It found, inter alia, that given the dire reality of the Serbian economy at the
relevant time and the wide margin of appreciation afforded to States in respect of matters
involving economic policy, the impugned legislation, providing for the gradual
reimbursement of the deposits at issue, struck a fair balance between the general interest
of the community and the applicant's persisting legitimate claim to his original savings,
as well as the property rights of all others in the same situation as him. The Court does
not see any reason to hold otherwise in the present case.

33. The Court further observes that the Act which regulates the status of the
Dafiment savers differs only slightly from the “general foreign currency legislation” (see
paras. 17-20), in particular, as regards the deduction of the accrued interest and any
payments from the deposits that the Dafiment savers might already have collected. In this
respect, however, the Government's view regarding the necessity of the impugned
legislative measure does not appear unreasonable (see, mutatis mutandis, Trajkovski
v. the Former Yugoslav Republic of Macedonia (dec.), cited above). Indeed, the applicant
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had engaged in a bank transaction which, by its very nature, involved a critical element of
risk. The obviously high interest rates should have indicated to the applicant the serious
risk of the whole pyramidal bank system collapsing at some point and the possibility that
he would not be able to collect both his deposits and the interest initially stipulated. The
Court considers that the applicant has not suffered an “individual and excessive burden”
(see the James and Others v. the United Kingdom, 21 February 1986, 8§ 50, Series A no.
98, and Trajkovski v. the Former Yugoslav Republic of Macedonia (dec.), cited above).

34. This being so, the Court finds that the means chosen were suited to achieving the
legitimate aim pursued. It follows that this complaint is manifestly ill-founded and must
be rejected pursuant to Article 35 88 3 and 4 of the Convention.

B. Alleged violation of Article 13 of the Convention in respect of the applicant's
savings deposited with the Dafiment bank

35. The applicant further contended that Article 22 of the Act described at paragraph
19 above barred the institution of any new lawsuits aimed at the collection of the foreign
currency deposited with the Dafiment Bank, contrary to Article 13 of the Convention.

36. According to the Court's case-law, Article 13 applies only where an individual has
an “arguable claim” to be the victim of a violation of a Convention right. Having regard
to its considerations above under Article 1 of Protocol No. 1, the Court does not find that
the applicant had an arguable claim for the purposes of Article 13, which therefore does
not apply (see Boyle and Rice v. the United Kingdom, 27 April 1988, 8§ 52, Series A no.
131). It follows that this part of the application is also manifestly ill-founded within the
meaning of Article 35 § 3 of the Convention and must be rejected pursuant to Article 35
§4.

C. Other complaints

37. The applicant further complained, relying on various articles, about the non-
enforcement of the final judgment of 1994 rendered in his favour (see paragraph 13
above), as well as about the continuing refusal of the respondent State to reimburse all of
his foreign currency savings deposited with the Srpsko-moravska Bank.

38. The Government submitted that the applicant's complaints were incompatible
ratione temporis with the provisions of the Convention, because they related to events,
e.g. the final judgment in question and the subsequent legislation barring its execution,
which had occurred before the Serbian ratification of the Convention on 3 March 2004.
Moreover, the Government further stressed that the Srpsko-moravska Bank was not an
“authorised bank” for the purposes of the relevant legislation (see paragraph 17 above),
and that the foreign currency savings deposited with such banks, which had never
deposited any funds with the Central Bank, had never been converted into a public debt.
Finally, the Commercial Court in Kraljevo terminated the insolvency proceedings in 2000
and ordered that this bank be removed from the register of active legal entities.

39. The applicant reaffirmed his complaints. He argued, in particular, that the
respondent State had allegedly kept the foreign currency deposits of the Srpsko-moravska
Bank and that he had a continuing right to the enforcement of the 1994 judgment. He
maintained, furthermore, that this Bank had been authorised to operate in Serbia and,
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therefore, the respondent State should have applied the impugned legislation and
recognised the foreign currency deposits of this Bank's savers as a public debt.

40. In this regard, the Court, firstly, notes that the Srpsko-moravska Bank did not
have a special operating licence issued by the Central Bank and the latter had even
banned its activities in 1993. Secondly, the Court observes that the impugned legislation
had barred the enforcement of the applicant's judgment as of 12 December 1998 and
extinguished the impact of the final judgment in question well before the respondent
State's ratification (see paragraph 19 above). Finally, the Court notes that, even assuming
that the applicant has any remaining entitlement to the enforcement of the judgment in
issue, the respondent State has never accepted to convert into a public debt the foreign
currency deposits held by this “unauthorised financial institution”, which, in any event,
ceased to exist in 2000 on account of its insolvency.

41. Therefore, even assuming that the applicant's complaints are compatible ratione
temporis, the Court finds that they are, for the reasons stated above, incompatible ratione
personae with the provisions of the Convention within the meaning of Article 35 § 3 and
must be rejected pursuant to Article 35 § 4.

For these reasons, the Court unanimously

Declares the application inadmissible.

Stanley Naismith Francoise Tulkens
Registrar President”
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