CABET EBPOIIE
Komurer munucrapa

Pesonynmja KM/Pec/1X(2009)135

N3BpmaBame npecyna EBpornckor cyzaa 3a jpyacka mmpaBsa
Jlenojuh u ®ununosuh npotus Cpouje

(Tpexncraske 6p. 13909/05 u 27935/05, npecyxne ox 06/11/2007 u 20/11/2007,
npaBocHaxxHe 31/03/2008 u 20/02/2008)

Komurer munHmcTapa, npema ycioBuma uigana 46., craB 2 KoHBeHIMje 3a 3alTUTY
JbYJCKHX TIpaBa U OCHOBHHX cj0007a, kKojuM je mpensuheno na Komwurer Hamsupe
M3BpIlIaBakE MPABOCHAXKHUX TNpecyaa EBporickor cyaa 3a Jbyzacka mpasa (y JajbeM
TeKCTy: ,,Konsennuja“ u ,,Cyn®),

VY Besu ca npecynama koje Cyn nocraBba KoMuTeTy MomTo nmocrany npaBoCHaKHE,

[Toncehajyhu na ce moBpene Konsennuje koje je Cyn yTBpIMO y OBUM Ciy4yajeBUMa
OJTHOCE Ha HEOIIPaB/JaHO MeIlame y clo00y U3pakaBarma MOAHOCHIIAIA TPECTaBKH
MPOTUB KOjUX j€ TMOKPEHYT CYJACKH IMOCTYyHaK y Be3M ca KJIEBETOM WM YBPEIOM
(moBpena wnana 10.) (Buau nerasbe y Ipunory),

[Tomro je Bnaga Tyxene apkaBe mo3BaHa j1a obaBectu Komurer o Mepama Koje je
npeay3ernna a Ou UCIOoIITOBajia CBOjy o0aBe3y nmpeMa wiany 46. craB 1 Konsennyje, a
Ha OCHOBY IIpecy/a,

[Tomto je pasmorpuo wuHpopmamuje koje je Bmama goctaBunma y ckiagy ca
[TocnoBankom Komurera 3a nmpumeny wiana 46. craB 2 KonBeHiyje,

I[Tommro ce yBepuo 1a je, y yrBpheHoM poky, TykeHa aprkaBa HCIUTaTHIIA TTOTHOCHOILY
IpeJCTaBKe MPAaBUYHO 3a]I0BOJbEH-¢ MPEABUNEHO MpecyoM camo y ciydajy Jlenojuh
(Bumu nerasbe y [punory),

[Toncehajyhu na yrephuBame moBpeae on ctpane Cyna 3axTeBa Aa, OpE] HUCILIATE
MPaBUYHOT 337I0BOJbEHa onpeheHor mpecynama, TykeHa pkaBa, mpemMa clydajy,
YCBOJH H,
- MOojeJuHaYHe Mepe Kako OW MOBpeje MpecTalie W eIMMHHHCATE CE FHXOBE
mocyeIuIe U mocTuriio restititio in integrum y majsehoj moryhoj mepmu,
- OInmTe MCPC paau CripC€yaBamba CIMYHUX IMOBpPLCAA,

CAOIIITABA, nomiro je pa3MoTpuo Mepe Koje je TyxeHa aprkaBa npeaysena (BUau
[Tpunor), na cy meroe QyHKIMj€ Y OBUM CiIydajeBHUMa W3BpIICHE MpeMa wiany 46.

ctaB 2 KonBeniuje u

OUIYYVIJE na 3aBpiuu pa3mMarpame OBUX IPEIMETA.



IIpunior y3 Pezoaynnjy KM/Pec/1X(2009)135

Nudopmanuje o npenyzerum Mepama a 0M ce HCIOMITOBAJIe pecyae y
npeameruma Jlenojuh u ®uannosuh nporus Cponje

YBoaHHM pe3ume npeamera

OBHM mpeaMeTH ce OJHOCe Ha HEOINpPaBIaHO MeEUIame y CI000y H3paKaBamba
MOJHOCUIIALA TIPE/ICTAaBKH, JIBa JIOKAJTHA MOJUTUYApa, KOjU ¢y OCyheHHU 3a KPUBUYHO
JIEJIO KJIEBETE WIIK YBPEAE U KojuMa je KacHu]je oapeheHo y mapHUIHOM MOCTYIIKY, Ja
UCIUIaTe HOBYAHY HAKHAAYy HCTOM TYXKHOILlY, JIOKQJIHOM TIpaJOHAYETHHKY, KOjU je,
Takohe, 6uo u gupexTop ApkaBHOT npeny3eha (mospene wiana 10.).

VY npeamery Jlenojuh, momHOCHIaIl IpeICcTaBKe je ocyheH y KpUBHYHOM IOCTYIKY Ha
YCIIOBHY OCYAY 300T KPHUBHYHOT JIeJia Y BE3H Ca WIAHKOM KOjH j€ HAIKHcao y TOKY
Kamname 3a n3oope 2002. roguHe, y KOME je TBPJMO Aa je TpaJoHAuYeTHUK TOTPOIIHO
cpeactBa rpahana OniuTHHE Ha CIIOH30pHCAakE M Taja pPyvykoBe Ha ,,CKOpO Jynd'
HAYHWH.

VY npenmery @wimmnosuh, mogHOCHWIAIl MpeacTaBke je Ha cactanky 2001. romune,
KOME je TPUCYCTBOBAO TMOTHNpEeACeNHUK Brage, uW3HEO 1a je TpaJOHAYCTHHK
BEpOBAaTHO OMO yMEIlIaH y MPOHEBEPY W yTajy Topesa, MOIITO 3a Ta Jeia HHje
nocrojana kasHa. [logHOCWIal TpencTaBKe je y KPUBHYHOM IMOCTYIKY KaXHhEH
noBuaHo. CyJ1 lberOBY KpUBHYHY OCY/y 3a YBpeAy HHje pa3marpao ratione temporis.

[TpotuB 06o0juIle TOAHOCHIIAIIA TIPE/ICTABKU CY KacHUj€ BOheHU MapHUYHU TOCTYIIIH,
3aCHOBAaHM Ha KPMBHYHHMM IIpecylamMa NpOTHB HUX, Y KOjUMa UM je oapeheHo na
HaKHAJIC IITETY.

Cyn je y oba ciydyaja MpUMETHO J1a, MAaKO Cy H3jaBe IMOJHOCHJIAIA TMPEICTaBKHU
caipkalie OITap je3uK W O030WJbHE HCKa3e, TO HUCY OWIH ,,0€3pa3ioXHU JTUIHU
Hamagu yCMEpeHH TNPOTHUB TpajiOHAYEITHWKA M Ja Cy TOJHOCHOLM jaCHO WMalli
OIlpaBJiaHe pasJiore J1a Bepyjy Aa je rpaJloHaveTHUK MOrao OMTH yMeIllaH y HaBeJleHe
AKTHUBHOCTH.

Cyn je, takohe, momao y mpecymu Jlemojuh nma ,umajyhu y Buay 030MBHOCT
KPUBUYHUX CaHKIMja O KOjUMa j& ped, Kao U HENPUXBATIBUBO 00pazoxeme qomahnx
CylloBa y CMHCIy Ja je YacT, yIJIel M JIOCTOJaHCTBO TpaJlOHAaYeIIHMKA OJ] Behe
BaXHOCTH O] ... [4acTH, yriieaa U JOCTOjaHCTRa] ... oOMuHOr rpahjanuHa, 1a Melame
y MUTaBY ,,HAje OUII0 HEOMTXOAHO Y IEMOKPATCKOM JAPYIITBY .

. HcnnaTta mpaBUYHOT 33/10BOJbEH-A U TIOjeAMHAYHE MEPE

A) IojeqHOCTH MPAaBUYHOT 3a70BOJHCH-A

Ha3uB u Opoj | Marepujanna | Hemarepujanua | Tpomikosu YkynHo
IPEICTaBKe mTeTa IITeTa

Jlenojuh 0 3.000 eBpa 250 eBpa 3.250 eBpa
13909/05 ucrutaheno 30.




anpuna 2009.
ro/iIuHe

Oummmnosuh - - - -
27935/05

Y npenmery @Pwmmmnosuh, Cynm je oa0uMo 3axTeB MOJHOCHOIA TPEACTaBKE 3a
MIPaBUYHO 33/10BOJbEHHE, KOJU j€ MOIHET BaH POKa.

b) llojenunaune mepe

VY mpeamery Jlenojuh, Onmruncku cyn y baOymmunum je 31. jyma 2008. roxune
HAJIOXKMO Ja Ce YCIOBHAa OCyJda IIOJHOCHOIA TPEICTaBKEe H30pHUIIEe U3 HEroBe
KPUBUYHE €BHJICHIIH]E.

VY npeamery ®wiunosuh, CPICKH OpraHu cy ykazanud Ha To aa je Ilommumjcko
onesseme y Ilupory wu30pmcano Ka3Hy MHOJHOCHONA TIPEICTaBKE M3 KpPUBUYHE
EBUJICHIIH]C.

Hakon npecyna Cyna y npeaMeTHUM cllydajeBUMa My CKJIay ca ojpeadama 3aKoHa
o mapanuHOM moctynky CpoOuje (wi. 422., omemim 10 u 7), oba momgHOCHOIA
MPeJCTaBKe MMajy IMpaBo Ja Tpake MOKPETamke HOBUX MAPHUYHHUX IOCTYIaKa W Jia
no6ujy moBpahaj HakHaJe 3a HEMaTepujalHy IITETy YHja HUCIUlaTa UM je Oumia
HAJIOXKEHA Y MTAPHUYHHUM MTOCTYIIIAMA.

II. Onre mepe

Bpxosuu cyn CpOuje je 25. HoBemOpa 2008. ronuHe 3ay3eo0 MpaBHU CTaB KOJUM je
J03BOJIMO JTUPEKTHY MpHUMEHy cyacke mnpakce Cyna y moceOHOM KOHTEKCTY
MpeIMETHUX ciy4ajeBa. [IpeMa TOM NMpaBHOM CTaBy, CTENCH NMPHUXBAT/HHBE KPUTHKE
j€é MHOTO IIMpPHU 32 jaBHE JMYHOCTH HEro 3a mpuBaTHA juna. OBaj MpaBHU CTaB je
o0aBe3yjyhu 3a cBe HMKE CYZIOBE Y 36MJBH.

Opranu Cpbuje cy, Takohe, mocTaBuIN nMpuMepak mpecyse kojy je 12. aprycra 2008.
roguHe noHeo OKpyxkHH cyn y BaseeBy y mpeaMmery Koju HeMa Be3e Ca OBHUM.
[TosuBajyhu ce Ha wman 10. EBporicke KOHBEHIIM]E, Y OBOj MPECYAH j€ HABEICHO 1a
(GyHKIMOHEPH MOpajy J1a MPUXBATE CBAKY KPUTHUKY HA HUXOB PayyH, Yyak M Kaja Ta
KpHUTHKA TIpeJia3u TpaHuIle yoOnvajeHe MpUCTOJHOCTH.

[Ipecyne Cyna cy ob6jaBibene y ,,Ciyx0eHoM riaacauky Penybnuke Cpouje®, op. 111
on 4. neniembpa 2007. ronune, ogHocHo 114 ox 8. meuem6pa 2007. roauHe, Kao U Ha
HNuTtepuer ctpannnm 3actynmHuka (Www.zastupnik.gov.rs) . 3acTymHHK je y3 JTOTUC
OBE Tpecy/e A0CTaBuo MUHHUCTApCTBY mpasae, BpxoBHoM cyny, OKpyKHOM Cyny y
[Tupoty m OnmtuackoM cyny y baOymmauiu. Ocum Tora, OH je y MpaBHOM YacOIUCY
»Ilapacpag“ 00jaBHO cBOje KOMEHTape Ha OBe mpecyne, kao u 'y ,.llonumuyu
Bonehem qHeBHOM nucty y Cpbuju nana 22. HoBeMOpa 2007. rogune. Kmura xojy je
o0jaBmia Kannenapuja 3actynHuka, Takole, caipku oBe Ipecye.

III. 3akspyunu Tyxene npxase




Brnana cmatpa ga cy ycBojeHe Mepe y HMOTIYHOCTH HMCIIpaBHJIE MOCJIEIUIle MOBpeaa
rpaBa MOHOCHJIAIA MpeacTaBku npema KoHBeHIMju Koje je yrBpano EBporicku cyn
y OBHUM IIpeaMETHMa, 1a he oBe Mepe CIipeuuTH ciauyHe noBpene u aa je Cpbuja Tako
HCITyHUJIa cBoje o0aBese mpema 4. 46., crap 1 Konseniuyje.
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Resolution CM/ResDH(2009)135—

Execution of the judgments of the European Court of Human Rights
Lepoji¢ and Filipovi¢ against Serbia

(Application No. 13909/05 and 27935/05, judgments of 06/11/2007 and 20/11/2007, final on 31/03/2008 and 20/02/2008)

The Committee of Ministers, under the terms of Article 46, paragraph 2, of the Convention for the Protection of Human Rights and
Fundamental Freedoms, which provides that the Committee supervises the execution of final judgments of the European Court of
Human Rights (hereinafter “the Convention” and “the Court”);

Having regard to the judgments transmitted by the Court to the Committee once they had become final;

Recalling that the violations of the Convention found by the Court in these cases concern unjustified interference with the applicants'
freedom of expression on the account of proceedings brought against them concerning defamation or insult (violations of Article 10)
(see details in Appendix);

Having invited the government of the respondent state to inform the Committee of the measures taken to comply with its obligation
under Article 46, paragraph 1, of the Convention to abide by the judgments;

Having examined the information provided by the government in accordance with the Committee’s Rules for the application of Article
46, paragraph 2, of the Convention;

Having satisfied itself that, within the time-limit set, the respondent state paid the applicant the just satisfaction provided only in the
Lepoji¢ judgment (see details in Appendix),

Recalling that a finding of violations by the Court requires, over and above the payment of just satisfaction awarded in the judgments,
the adoption by the respondent state, where appropriate, of

- individual measures to put an end to the violations and erase their consequences so as to achieve as far as
possible restitutio in integrum; and

- general measures preventing similar violations;

DECLARES, having examined the measures taken by the respondent state (see Appendix), that it has
exercised its functions under Article 46, paragraph 2, of the Convention in these cases and

DECIDES to close the examination of these cases.
Appendix to Resolution CM/ResDH(2009)135

Information on the measures taken to comply with the judgments in the cases of
Lepoji¢ & Filipovi¢ against Serbia

Introductory case summary

These cases concern unjustified interference with the applicants’ freedom of expression, both local politicians, who were convicted of
criminal defamation or insult and subsequently ordered in civil proceedings to pay substantial damages to the same plaintiff, a local
mayor, who was also the director of a state-owned company (violations of Article 10).

In the case of Lepoji¢, the applicant was sentenced in the criminal proceedings to a suspended fine for criminal defamation in relation
to his article, written in the run-up to the 2002 elections, alleging that the mayor had spent public funds on sponsorships and gala
luncheons in a “near-insane” manner.

In the case of Filipovié, the applicant alleged in 2001, at a meeting attended by the Deputy Prime Minister, that the mayor might have
been involved in embezzlement and tax evasion, in the absence of any conviction to that effect. In the criminal proceedings the
applicant was sentenced to a fine. His criminal conviction for insult was not also examined by the Court, rationae temporis.

Both applicants subsequently became the objects of civil proceedings, founded on the criminal verdicts against them, in which they
were ordered to pay damages.


https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/Dec(2009)1072&Language=lanEnglish&Ver=volres&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383#P2109_147981�

The Court noted in both cases that, although the applicants' statements contained strong language and serious allegations, they were
not “gratuitous personal attacks* directed against the mayor and that the applicants clearly had legitimate reasons to believe that the
mayor might have been involved in the activities alleged.

The Court also noted in the Lepoji¢ judgment that "bearing in mind the seriousness of the criminal sanctions involved, as well as the
domestic courts' dubious reasoning to the effect that the honour, reputation and dignity of the Mayor had more significance than ...
[the honour, reputation and dignity] ... of an ordinary citizen" the interference in question "was not necessary in a democratic society".

I. Payment of just satisfaction and individual measures

a) Details of just satisfaction

Name and Pecuniary Non-pecuniary Costs and Total

application damage damage expenses

number

Lepoji¢ 0 3000 EUR 250 EUR 3250 EUR

13909/05 Paid on
30/04/2009

Filipovi¢ - - - -

27935/05

In the case of Filipovié, the Court dismissed the applicant's claim for just satisfaction, which was submitted out of time.

b) Individual measures

In the Lepoji¢ case, on 31/07/2008, the Municipal Court of Babusnica ordered the deletion of the applicant's conditional conviction
from his criminal record.

In the case of Filipovi¢, the Serbian authorities indicated that, on 16/11/2007, the Pirot Police Department had erased the applicant's
conviction from his criminal record.

Following to the Courts’ judgments in the present cases and in compliance with the provisions of the Serbian Civil Procedure Law
(Article 422, Sections 10 and 7), both applicants are entitled to request reopening of the civil proceedings at issue and obtain
reimbursement for the non-pecuniary damages they were ordered to pay in those proceedings.

Il. General measures

On 25/11/2008 the Serbian Supreme Court adopted a legal position allowing the direct application of the case-law of the Court in the
particular context of the present cases. According to this legal position, the degree of acceptable criticism is much wider for public
figures than private individuals. The legal position is binding for all lower courts in the country.

The Serbian authorities also provided a copy of a judgment rendered by the District Court of Valjevo on 12/08/2008 in an unrelated
case. Referring to Article 10 of the European Convention, this judgment states that the holders of public offices had to accept any
criticism expressed on their account, even if such criticism exceeds the limits of customary decency.

The Court's judgments were published in the Official Gazette of the Republic of Serbia, Nos. 111 of 04/12/2007 and 114 of
08/12/2007 respectively, as well as on the website of the Government Agent (www.zastupnik.gov.rs). The Agent forwarded the
judgments with a note to the Ministry of Justice, the Supreme Court, the District Court of Pirot and Municipal Court of Babu3nica. In
addition, he published his comments on these judgments in the Paragraf legal journal and in the leading Serbian daily Politika on
22/11/2007. The judgments were also included in a book published by the Office of the Government Agent.

Ill. Conclusions of the respondent state

The government considers that the measures adopted have fully remedied the consequences for the applicants of the violations of the
Convention found by the European Court in these cases, that these measures will prevent similar violations and that Serbia has thus
complied with its obligations under Article 46, paragraph 1, of the Convention.



